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REMUNERATION OF COMMISSION AGENTS 
IN AUSTRALIA AND NEW ZEALAND 


by 


ALLAYNE KIDDLE, LL.B. (HONS.), LOND. 
of the Inner Temple, Barrister-at-Law, Victoria 


Part II 
Class III 


In the words of LORD RUSSELL OF KILLOWEN, there may be 
circumstances in which the vendor is willing to pay commission 
for an act falling short of a completed sale, but in such a case 
clear and unequivocal language must be used. Estate agents’ 
efforts to draft commission contracts within this principle have 
not been entirely successful. In the first place, contracts which 
have based the payment of commission on an act falling short 
of a completed sale have been the subject of much judicial 
criticism. SINGLETON, L.J., in Peter Long & Partners v. 
Burns, says, “It seems to me to be highly undesirable that 
parties should be asked to enter a contract of this kind without 
any advice. The impression given is that the sole desire of the 
agents’ representative was to obtain a signature to the docu- 
ment in order to found a claim for commission... . The case 
shows how undesirable it is for persons who have something to 
sell to sign a form put before them by agents without under- 
standing it, and it emphasizes the necessity for taking legal 
advice before a contract for sale of the property is signed’. 
The words of DENNING, L.J. have a similar ring: “Such claims 
are indeed so contrary to the ordinary understanding on these 
matters, that I think that the estate agent who desires it 
should bring it specifically to the notice of the house owner and 
get his specific agreement to it.” 


In spite of strong judicial criticism, expression has been 
given to these contracts by the courts in those cases in which 
the language has been clear and unequivocal. In Trinder (John 
E.) Partners v. Haggis?) the agent was to be paid his commis- 
sion upon introducing a person willing to sign a contract to 
purchase at an agreed price. The estate agent introduced a 
purchaser who signed a contract, but the vendor refused to sign. 
It was argued that introducing a person willing to sign a contract 
to purchase at an agreed price meant no more and no less than 
introducing a person who had signed an enforceable contract of 
purchase. EVERSHED, M.R. was of the opinion that this argument 
was over-subtle, and that the words of the contract covered the 
events which had happened in this case. 





[20] [1956] 3 All E.R. 207 at p. 209. 
[21] Dennis Reed v. Goody, [1950] 1 All E.R. 919 at p. 925. 
[22] (1951), W.N. 416 C.A. 
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More recently, in Ackroyd’s Case, '*! the Court of Appeal 
had to determine whether the words “prepared to enter into a 
contract” should be interpreted as “does enter a contract”, or 
whether it was sufficiently clear and unequivocal to bear a literal 
interpretation. 


In delivering judgment, ORMEROD, L.J. said, “Applying the 
ordinary rules of construction . . . the contract in the present 
case does not appear to me to be sufficiently clearly expressed to 
warrant the construction for which the plaintiffs contend. I 
can find no justification, with all respect to the Judge, for 
holding that the words ‘prepared to enter into a contract’ mean 
the same as ‘introduction of a party who does enter into a 
contract’. The words would not, in my view, be so construed 
in any other class of contract, and so to construe them in this 
case appears to be applying some special rule of construction to 
estate agents’ contracts.”@*] UPJOHN, L.J., earlier in the judg- 
ment, says: “With the utmost respect to the judge, that is 
altering the language which the parties have thought fit to 
employ in agreeing the contract for commission between 
themselves, and it seems to run entirely counter to the principles 
I have already stated. There was no ambiguity or inconsistency 
of language which on the usual principles of construction would 
entitle the Court to alter the language of the contract, or to 
reject the words used and substitute others.”*] Leave to appeal 
to the House of Lords refused.® 


For the most part, however, the courts have been hard 
pressed between what could be described as the fair and just 
determination of the contract from the vendor’s point of view, 
ie., that he normally expects a completed sale before he pays 
commission and the application of judicial dicta in relation to 
the use of clear and unequivocal language in those cases in 
which the true construction of the document is that commission 
is to be paid for an act less than sale. 


The courts, therefore, have been quick to guard against 
any infringement of the basic principle governing these con- 
tracts and for that reason have found not that the terms ate 
not clear and unequivocal but that “an offer subject to contract” 
is not an offer, or “an offer subject to survey” is not an offer, 
or “upon introducing” means “in consideration of us intro- 
ducing” and that a “binding contract” does not include a voidable 
contract. 

The estate agent, therefore, who wishes to secure his com- 
mission on an act falling short of a completed sale should draft 
his contract in the clearest terms, not forgetting the judgment 
of DENNING, L.J. that it should be brought specifically to the 
notice of the house owner and his specific agreement obtained 
to it. 


[23] Ackroyd & Sons v. Hasan, [1960] 2 All E.R. 254. 
[24] [1960] 2 All E.R. 254 at p. 263. 

[25] [1960] 2 All E.R. 254 at p. 258. 

[26] [1960] 2 All E.R. 266. 
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Payment of commission. Since in this class commission 
is dependent upon an act falling short of sale, payment of 
Commission should be when the agent has done the act upon 
which commission is to be paid. 


On the other hand, if the contract merely indicates the act 
which the agent must perform in order to give him a vested 
right to commission, it is difficult to see why the performance 
of the act in this class of contract should give the agent any 
more than a right debitum in praesenti, solvendum in futuro 
as in-Class II (a) (ante). It would seem, therefore, that in 
this type of contract, as in the others, that payment of com- 
mission as opposed to entitlement should be on completion of 
the sale, an action for damages lying at the suit of the agent 
if either the vendor or the purchaser refuses to go on with the 
negotiations. 


Conclusion 


Some attempt has been made to set out the present-day 
problems relating to remuneration in commission agents’ con- 
tracts. “No general rules can be laid down by which the right 
of the agent or the liabilities of the principal under commission 
contracts are to be determined” and “it is dangerous to 
attempt to do so”.[! 


The full impact of the Luxor Case has been illustrated by 
the cases in Class III, but the effect of Dennis Reed v. Goody"! 
on Class II contracts has yet to be determined. It will be 
noticed, however, that in the recent New Zealand case of Stocks 
v. Foley & Nola,“ the magistrate, after a comprehensive state- 
ment of the relevant law, held that the words “to effectuate 
such sale” in the commission contract, meant that the agents 
were required to find a purchaser, in the sense of a purchaser 
able to purchase and able to complete. It remains to be seen 
whether the higher courts in New Zealand will adopt this 
approach. 


The present position in Australia and New Zealand is one 
of complete uncertainty and no assistance can be given to the 
vendor or the agent other than to quote the words of LorpD 
WRIGHT: “The decision as to each [contract] must depend on 
the consideration of the language of the contract, read in the 
light of the material circumstances of the parties in view of 
which the contract is made.”&4 





[27] Per Lord Russell of Killowen in Luxor (Eastbourne) Ltd. v. Cooper, 
[1941] 1 All E.R. 33 at p. 43. 


[28] Per O’Bryan, J. in Scott v. Willmore & Randell, [1949] V.L.R. 113 at 
p. 124. 


[29] [1950] 1 All E.R. 919. 
{30] (1960), 9 M.C.D. 383. 


[31] Per Lord Wright in Luxor (Eastbourne) Ltd. v. Cooper, [1941] 1 
All E.R. 33 at p. 48. 
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THE ADMISSION OF UNSIGNED PARTS AND DOCUMENTS 
TO PROBATE 


by 
JANET M. SUMMERS, B.A., LL.B. 


In requiring the signatures of testators to be placed “at the 
foot or end” of wills, s. 9, Wills Act 1837 (Eng.)"™! altered the 
existing rule in regard to execution of wills or realty’! under the 
Statute of Frauds 1677, which allowed a signature at the 
beginning of a will to be treated as a formal execution of it.) 


Since, under British law, any sane adult is regarded as 
competent to draw his own will, although he may be totally 
ignorant of the formalities required by law, the strict enforce- 
ment of s. 9, Wills Act, would have resulted in the defeat of 
many genuine testamentary documents. Consequently, in the 
years following 1837, the Ecclesiastical Courts,“! which had 
never required any formalities in wills of personalty, were loath 
to refuse probate of uncontested wills containing some inform- 
ality in the position of the signature.”! In Smee v. Bryer," 
however, the Privy Council considering a holograph will, on 
appeal from the Prerogative Court of Canterbury, applied the 
words “foot or end” conjunctively, so as to defeat a will signed 
and attested on a separate page from the rest some distance 
from the top, on the ground that the legislature’s intention being 
to prevent a testator later adding to his will, by filling up spaces 
left blank at execution, the testator had evaded the Act. 


Following this decision, Lord St. Leonards introduced an 
amendment to the Wills Act in 1852,! which liberalized s. 9 by 
upholding wills signed in any part subsequent to the substantive 
provisions,"! but expressly excepted “any disposition or direc- 
tion which is underneath or which follows’™! the signature 


[1] Section 7, Wills, Probate and Administration Act 1898-1954 (N.S.W.); 
s. 7, Wills Act 1958 (Vic.); s. 8, Wills Act 1986 (S.A.). 

[2] Prior to 1837, the common law courts, which exercised jurisdiction 
over wills of realty, were bound by the Statute of Frauds, unlike the 
Ecclesiastical courts, whose jurisdiction was confined to wills of 
personalty. 

[3] Lemayne v. Stanley (1681), 3 Lev. 1. 

[4] In 1857 their jurisdiction was vested in the Court of Probate. 

[5] Re Carver (1842), 3 Curt. 29; Re Gore (1843), 3 Curt. 758; Re 
Powell (1843), 1 Rob. 421; Re Bullock (1843), 3 Curt. 750, in which 
Sir H. J. Fust, in granting probate of a will signed only on the first 
of two pages, merely commented, at p. 752, that “it is very un- 
fortunate that more pains are not taken to comply duly with the 
provisions of the Act”. 

[6] (1848), 6 Mco. P.C. 403. 
[7] 15 and 16 Vict. c. 24.; s. 8, Wills, Probate and Administration Act 
(N.S.W.); s. 8, Wills Act (Vic.); s. 9, Wills Act (S.A.). 
Section 8 (1) provides “Every will shall, so far only as regards the 
position of the signature of the testator . . . be deemed to be valid 
within the meaning of this part of this Act, if the signature shall 
be so placed at, or after, or following, or under, or beside, or 
opposite to the end of the will, that it shall be apparent, on the face 
of the will, that the testator intended to give effect by such his 
signature to the writing signed as his will...”. 

[9] Section 8 (2). 
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either in position or in time. Despite this amendment, problems 
have constantly arisen in the case of wills extending over a 
number of pages, only one or some of which are executed or 
where the only subscription by the testator is found on an 
enclosing document. 

In order to prove documents intended as genuine testa- 
mentary acts, but not fulfilling the terms of ss. 7 and 8, Wills 
Probate and Administration Act, recourse has been frequently 
made to the pre-Wills Act device of “incorporation”, held by 
the Privy Council in Allen v. Maddock"! to have been unaffected 
by the 1837 Act. Over the last century, not only have non- 
testamentary documents or unexecuted parts of wills been 
admitted by incorporation in executed ones, but imperfectly 
executed wills have been proved by reference to the testator’s 
signature on annexed, adjacent and enveloping papers. 

Earlier cases, such as Sweetland v. Sweetland,™) refused 
to give effect to a document by “twisting and distorting the plain 
meaning of the statute” so that the signing and attestation of 
five of the six pages of a will was held insufficient to allow 
probate of any portion, on the ground that the testator in signing 
the first five pages intended to identify them, rather than to 
execute any or each “as his will”. But a presumption more 
favourable to the careless and uninformed has gradually pre- 
vailed and where a testator’s signature is found in close 
association with the will, extrinsic evidence is admitted to show 
that it was made or acknowledged in the presence of witnesses 
and intended to execute it."?! 


In such cases a chronological construction of s. 7 is applied, 
so that whatever the physical position of the signature, it is 
sufficient to show that it was subscribed after the will was 
completed so as to be at least temporally “at the end” of it. 
Such a construction has been widely applied in the case of 
wills contained in printed forms and signed only on the first 
page."3]1 Section 8 has also been interpreted very freely and 
as a result of the English decisions of Re Kimpton™‘! and Re 
Birt,“ it has been held by both State and Commonwealth Courts 
in Australia,“® that where any portion of the writing on a will 


[10] (1858), 11 Moo. P. C. 427. In this case an unattested will was 
admitted by incorporation in a duly executed codicil, which referred 
to it. 

[11] (1865), 34 L.J.P. 42; Margary v. Robinson (1886), 12 P.D. 8; Re 
Hughes (1887), 12 P.D. 107. 

[12] In Will of Doherty (1907), 24 W.N. (N.S.W.) 150, concern was shown 
to preserve “a genuine act of execution from entanglement and 
defeat by formal requirements”. Re Ainsworth (1870), L.R. 2 P. & D. 
151. Re Wootton (1874), L.R. 3 P. & D. 159. Re Hornby, [1946] 
P. 171; 2 All E.R. 150. Re Morgan, [1950] V.L.R. 335. Beven v. 
Beven (1941), 41 S.R. (N.S.W.) 261. In Will of Seferth, [1956] 
V.L.R. 382. 

[13] Re Little (1896), 17 N.S.W.L.R. (B. & P.) 57. In Will of Plain 
(1927), 27 S.R. (N.S.W.) 241. In Will of Cohen (1929), 29 S.R. 
(N.S.W.) 196. In Will of Lewis (1942), 60 W.N. (N.S.W.) 22; Re 
Eaglestone, [1950] S.A.S.R. 257. Contra, Re Allee, [1960] V.R. 481. 

[14] (1864), 33 L.J.P. 153. 

[15] (1871), L.R. 2 P. & D. 214. 

[16] Cinnamon v. Public Trustee of Tasmania (1934), 51 C.L.R. 403. 
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appears to form part of the context anterior to the signature, 
it ought to be considered as following that context, though the 
position it may occupy in the paper may be different. The High 
Court’s decision in Cinnamon v. Public Trustee must be regarded 
as definite recognition of those authorities, which disregard the 
exception stated in s. 8 (2), Wills Probate and Administration 
Act, in those wills in which a disposition following the signature 
“may be fairly read as preceding and leading up to the part 
containing the signature and in no sense as a mere annexe or 
schedule thereto”, as evidenced by the testator’s use of words 
and symbols indicating an insertion.“"] In Cinnamon’s Case, the 
word “over” was sufficient to admit the third page of a single 
sheet will where only the first page was executed and attested. 


Since one signature is sufficient even on a will containing 
several sheets,"!*! difficulty often arises where the sheets are 
wrongly fastened together or where there is no mechanical con- 
nexion between them. The presumption that sheets found bound 
together after death were so attached at the time of execution 
and attestation has been frequently relied on in cases where 
there is some doubt as to their attachment at the date of 
execution."'*! Even where they are not fastened together, it 
seems that it is sufficient to show that they were at the time 
of execution within the testator’s manual control® or at least 
in the same room.2@4 


In cases where the only subscription is found on an 
envelope containing the will, evidence has been accepted that 
the signature was placed there after the will was completed?! 
or confirmed before the attesting witnesses.@*! Although it is 
obvious that such an execution does not comply with s. 8, Wills 
Probate and Administration Act, which states that “it shall be 
apparent on the fact of the will” that the testator’s signature 
was intended to execute it, it may be argued that on the 
chronological construction of s. 7, such signature is made “at 
the end” of the will, though not actually contained in it. Since 
s. 8 was intended to modify s. 7, compliance with the latter 
section is sufficient. 


[17] In Estate M. A. Long, [1936] P. 166 at p. 173. Cf. In Will of Moroney 
(1928), 28 S.R. (N.S.W.) 553, per Harvey, C.J., at p. 556. 


[18] Lewis v. Lewis (1908), P. 1. 


[19] Marsh v. Marsh (1860), 30 L.J.P. 77; although it may be rebutted, 
Rees v. Rees (1873), L. R. 3 P. & D. 84. 


[20] Lewis v. Lewis, [1908] P. 1. Re Little (1960), 1 All E.R. 387. 


[21] Gregory v. H. M. Proctor (1846), 4 N. of C. 620. Re Tiernan (1942), 
I.R. 572. 


[22] Re Almosnino (1859), 29 L.J.P. 46. Re Nicholls, [1921] 2 Ch. 11. Re 
Mann, [1942] P. 146. Contra In Estate Bean, [1944] P. 83. 


[23] In Will of Curry (1946), 46 S.R. (N.S.W.) 158. Re Eaglestone, 
[1950] S.A.S.R. 257. 
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In propounding wills executed on envelopes or unattached 
sheets, reference to authorities on the incorporation of non- 
testamentary documents in testamentary ones has been common, 
so that ss. 7 and 8 must be read subject to the gloss imposed 
by cases relating to incorporated documents.!*! 


Since the Wills Act was held to allow the proof of improperly 
executed documents by incorporation in validly executed ones, 
it has never been suggested that they should comply with ss. 7 
and 8 and their admissibility is recognized in the Probate 
Rules.! Following Allen v. Maddock, the conditions for 
admission of incorporated documents have been further defined, 
the two requirements being :— 


1. Identification’) of the document as the one to be 
included, so that any reference to such a document in a testa- 
mentary instrument must not be too general to particularize 
the one referred to and must not be phrased so as to allow a 
document not already in existence when the will was executed 
to be included.!7! 


2. Proof of its existence when the will was made or con- 
firmed, although the courts have not been strict in requiring 
such proof “if the reference is distinct and if the document 
propounded agrees . . . with the description contained in the 
will . . .”.@81 Where the reference is less distinct, but not too 
uncertain to identify a particular document, extrinsic evidence 
is admissible, to supply the proof and circumstantial evidence 
has also been admitted in conjunction with the internal evidence 
to admit a document found with a will in the testator’s hand- 
writing. @*! 

It is doubtful, however, whether even the most stringent 
application of these rules can obscure the fact that the admission 
of unexecuted documents to probate defeats the intention of the 
Wills Act in providing for execution and attestation of testa- 
mentary instruments after completion. Jarman"! suggests that 
non-testamentary papers are admitted “in order to elucidate or 
to explain [the testator’s] intention” and that their non- 
compHance with ss. 7 and 8 is irrelevant where their claim to 
admission does not rest on their independent efficacy but on 





[24] The High Court, in Cinnamon’s Case, made a number of references 
to cases of incorporated documents in support of their decision on 
inclusion on parts of wills following the signature. See especially 
Starke, J., at pp. 418-420. 

Napier, C.J., in Eaglestone’s Case, in considering a will executed 
on an envelope, referred to University College North Wales v. Taylor, 
[1908] P. 40, where a list of bequests was intended to be incorporated. 

[25] Rule 14, N.S.W. Probate Rules. 

[26] In Estate of Mardon, [1944] P. 109. 

[27] For example, “annexed schedule” in Singleton v. Tomlinson (1878), 
83 A.C. 413, held too vague. Cf. reference to a document “made or to 
be made” in Re Skair (1846), 5 N. of C. 57. 

[28] Jarman on Wills, 8th Ed. (1951), p. 155. Re Almosnino (1859), 29 
L.J.P. 46. Wood v. Goodlake (1841), 1 N. of C. 144. Contra, University 
College of North Wales v. Taylor, [1908] P. 40. 

[29] In Estate of Saxton, [1939] 2 All E. R. 419. 

[30] Jarman on Wills, 8th Ed., at p. 154ff. 
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their adoption by a duly executed instrument. It seems to the 
writer that, while evidence of a document’s existence prior to 
execution of the will is necessary, proof of its immutability 
thereafter is also required to satisfy the Wills Act. Where the 
document is of an informal nature, such as a list, it is clearly 
open to the testator to alter, add to and amend it at any time 
without complying with s. 21, Wills Act (Eng.),@ although 
this criticism would not apply to a formal instrument, such 
as a deed of settlement,'°*! which could be neither revoked nor 
varied informally. 


Further, it is difficult to see how a document which not 
only explains the provisions of a will but also contains any 
dispositive provisions, such as names of beneficiaries, or details 
of devises or bequests, can be propounded without defeating the 
purpose of ss. 7, 8 and 18, Wills Probate and Administration 
Act, which is to avoid forgery and duress and ensure some 
independent evidence of a testamentary act. Judicial circum- 
vention of these sections may indeed deserve the criticism of 
LORD PENZANCE in Sweetland v. Sweetland that “It does not 
become the Court in a laudable anxiety to give effect to the 
document . . . virtually to break the law to mend the testator’s 
blunder’’. #1 


It is suggested, therefore, that a requirement of professional 
attestation of testamentary instruments would avoid the 
embarrassment of the Probate Court by the presentation of 
informal but genuine testamentary documents, which can only 
be proved by disregarding or distorting the provisions of the 
various Wills Acts. It would also eliminate some of the problems 
of construction which often arise from a plurality of such 
documents. 





[31] Section 18, Wills Probate and Administration Act (N.S.W.); s. 19, 
Wills Act (Vic.); s. 24, Wills Act (S.A.). 

[32] Bizzey v. Flight (1876), 3 Ch. D. 269. A voluntary settlement of 
bank shares and mortgages was confirmed in settlor’s will and 
admitted to probate. 


[33] (1865), 34 L.J.P. 42, approved by Sir James Hannen in Margary v. 
Robinson (1886), 12 P.D. 8 at p. 13. 
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NON-CONTRACTUAL AGREEMENTS 
by 


P. E. NYGH, LL.B. 
Lecturer-in-Law, University of Tasmania 


It is a well established rule of the common law that for 
an agreement to be enforceable at law there must not only be 
consideration but also, as it is often said, an intention to enter 
into a legal relationship. This rule, which finds its origin in the 
well-known judgment of ATKIN, L.J., in Balfour v. Balfour,™ 
though there are more ancient traces of it,'! does not so much 
formulate an added requirement for the formation of a valid 
contract as state an exclusion policy as regards certain types 
of arrangement which the courts regard as not justiciable. As 
ATKIN, L.J., himself said in Balfour v. Balfour, speaking of 
arrangements made between spouses whilst living together,” 
“The parties themselves are advocates, judges, courts, sheriff’s 
officers and reporters. In respect of these promises each house 
is a domain into which the King’s writ does not seek to run 
and to which his officers do not seek to be admitted.” 


Most contracts will be justiciable especially if they are of 
a commercial nature, unless the parties have expressly excluded 
the intervention of judicial process,“! but there are certain 
categories of agreements where the courts will not intervene 
even though prima facie all the elements of a legally enforceable 
contract are present. It would be wrong, however, to say that 
the latter type of agreement was devoid of all legal effect for, 
though the arrangement as such may lack legal enforceability, 
performance thereof may give rise to liabilities! and rights of 
property may accrue as a result.!®! 


Express exclusion of justiciability 


If the parties expressly agree to exclude the jurisdiction 
of the courts in respect of their agreement then, whatever the 
nature of the contract or the magnitude of their mutual under- 
takings, it will not be enforced in a court of law.™ Even though 
such an exclusion has in fact been used to exempt from liability 
the party on whom the major obligations of the contract rested, 
it is not against public policy.! On the other hand, even an 
exclusion of the jurisdiction of the courts does not necessarily 








[1] [1919] 2 K.B. 571. 

[2] Weeks v. Tybald (1605), Noy. 11. 

[3] [1919] 2 K.B. 571 at p. 579. 

[4] Reid v. Zoanetti, [1943] S.A.S.R. 92, at p. 98 per Mayo, J. 

[5] Rose & Frank & Co. v. Crompton & Bros. Ltd., [1925] A.C. 445 at 
p. 455. 


[6] Hoddinott v. Hoddinott (1949), 65 T.L.R. 266 at p. 269, per Denning, 
L.J. Gage v. King, [1960] 3 All E.R. 62 at p. 64. 


[7] Rose & Frank & Co. v. Crompton & Bros. Ltd., [1925] A.C. 445; 
Reid v. Zoanetti, [1943] S.A.S.R. 92. 


[8] Jones v. Vernon’s Polls Ltd., [1938] 2 All E.R. 626. 
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mean that the parties will escape liability in respect of trans- 
actions done in pursuance of the agreement. Thus, if in the 
actual performance of the agreement, either party is negligent 
or refuses to pay for the goods delivered, he will not escape 
liability even though the other side would have been unable to 
enforce performance of the agreement whilst executory.™! 


Social arrangements 


The courts do not lend their process to enforce purely social 
arrangements such as dinner invitations. The mere fact that 
one of the parties may have been put to hardship and expense 
as a result of the arrangement is not enough. If, however, one 
of the parties has specifically induced the other to incur such 
hardship and expense with promises of gain greater than that 
of merely being his guest or other social pleasure, the arrange- 
ment may well become one which the courts cannot ignore. 


For example, when relatives and friends decide to live 
together as one family sharing the household expenses then, if 
nothing more is involved, there is no doubt that the arrangement 
will lack legal force.“ In Parker v. Clark,“") on the other hand, 
the plaintiff was specifically induced to sell his own house and 
come and live with the defendants by their promise that they 
would in their will leave their house and contents to the 
plaintiff’s wife, her sister and daughter. In these circumstances 
DEVLIN, J. held that the agreement had contractual force. On 
very similar facts the courts in Australia had earlier come to 
the same conclusion in Wakeling v. Ripley™?] and Todd v. 
Nicol.“*] Though in all these cases the courts based their 
decision on the intention of the parties to enter into a legal 
relationship, it was the detrimental position into which the 
plaintiff had placed himself as a result of the defendant’s 
promises which was the deciding factor in each case.™*! It is 
true, of course, that the plaintiff’s acting to his detriment 
indicates that he at any rate took the defendant’s promises 
seriously, but the search for an intention to contract which, 
more likely than not, was not considered by the parties one 
way or the other at the time the arrangement was made is 
highly unrealistic. 


The only case which is inconsistent with this view is 
Simpkins v. Pays.“*) In this matter the plaintiff, who was a 
boarder with the defendant, sued to recover her share in a 
lottery won by the defendant, alleging that the defendant had 


[9] See note [5] supra. 

[10] Murphy v. Simpson, [1957] V.R. 598; Ex parte Brown, Re Walters 
(1960), 60 S.R. (N.S.W.) 308. 

[11] [1960] 1 All E.R. 93. 

[12] (1951), 51 S.R. (N.S.W.) 183. 

[13] [1957] S.A.S.R. 72. 


[14] For example, Parker v. Clark, [1960] 1 All E.R. 93 at p. 100, per 
Devlin, J. See for a similar conclusion, though based on a different 
reasoning, the article by Mr. R. A. Hall, Vol. CX, English Law Journal, 
at p. 523. 

[15] [1955] 3 All E.R. 10. 
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agreed “to go shares” in the case of a win. This, one would 
expect, is the type of social arrangement with which the law 
does not concern itself as it had in fact been held in Hoddinott 
v. Hoddinott.“*1 Nevertheless, SELLERS, J. held that from the 
circumstances of the case an intention could be inferred that 
the contract should have legal force. But His Lordship was 
wrong in deducing such an intention from the mere fact that 
there was a clear arrangement ascertainable from the conduct 
of the parties. In Balfour v. Balfour and Ex parte Brown there 
were even more specific arrangements which all the same were 
held not to give rise to a legal relationship. 


Family arrangements 


The family circle and especially the relationship between 
the spouses is another field into which the courts are reluctant 
to enter as the above-cited passage from ATKIN, L.J.’s judgment 
in Balfour v. Balfour clearly shows.“") Thus, whilst husband 
and wife are living together, such arrangements between them 
as the payment of a living allowance,"*! dress money,"™®! 
participation in football pools,? and joint bank accounts,@" 
are all outside the jurisdiction of the courts. But arrangements 
within the wider family circle also lack legal force, as for 
example, an arrangement amongst members of an Italian family 
according to the custom of their country, that one of the sons 
should work on the family farm for little more than his keep.@2! 
In Popiw v. Popiw,'*] however, the matrimonial relationship 
had broken down when the defendant husband promised the 
plaintiff wife that if she would return to him he would transfer 
the title to their matrimonial home into their joint names. 
Hupson, J. held this to be a binding contract since it fell outside 
the ordinary course of the matrimonial relationship. Thus, if 
the spouses are no longer living together or are about to sever 
the matrimonial relationship, as in McGregor v. McGregor,™*! 
their arrangements do come within the cognizance of the courts. 
But as long as the family relationship persists courts will not 
intervene to enforce by legal process arrangements which are 
made in the ordinary course of family life, having regard, of 
course, to the customs of the particular ethnic or social group 
to which the family in question belongs. 


[16] (1949), 65 T.L.R. 266. 


[17] See also Denning, L.J. in Hoddinott v. Hoddinott (1949), 65 T.L.R. 
266 at p. 269. 


[18] Balfour v. Balfour, [1919] 2 K.B. 571. 

[19] Cohen v. Cohen (1929), 42 C.L.R. 91. 

[20] Hoddinott v. Hoddinott (1949), 65 T.L.R. 266. 
[21] Gage v. King, [1960] 3 All E.R. 62. 

[22] Taverner v. Swanbury, [1944] S.A.S.R. 194. 
[23] [1959] V.R. 197. 

[24] (1888), 21 Q.B.D. 414. 








The Australian Lawyer, February, 1961. 


28 THE AUSTRALIAN LAWYER 1961 





Political arrangements 


Arrangements of a political nature also are not justiciable. 
In John Cooke & Co. Pty. Ltd. v. Commonwealth™) it was held 
that an agreement between the Imperial Government and the 
Commonwealth to the effect that the latter should arrange by 
whatever means available to it for the acquisition of the entire 
Australian woolclip on behalf of the former for military pur- 
poses, was political in nature and not contractual, even though 
many terms appropriate to a contractual relationship had been 
used. Nor was an act of Government policy, such as the offer 
by the Commonwealth Government to pay a subsidy to manu- 
facturers of woollen goods if they complied with certain con- 
ditions, held to be contractual in Australian Woollen Mills Pty. 
Ltd. v. Commonwealth.28 


Conclusion 


From the foregoing it is apparent that the true test is not: 
Did the parties intend their arrangement to have legal force, 
but rather (unless they have expressly excluded the jurisdiction 
of the courts): does the particular arrangement fall within a 
class such as that of social, family or political arrangements 
which the courts do not seek to enforce as a matter of policy? 
So far the courts have, on the whole, still maintained the search 
for a mythical intention or the lack thereof. But as the dicta 
of ATKIN, L.J., in Balfour v. Balfour show, it is the very nature 
of these arrangements which makes them non-justiciable and 
perhaps in the near future a court may well have to decide 
whether even in the face of an express declaration by the parties 
that their agreement shall have legal effect, it should assist in 
the enforcement of a bargain which falls squarely within one 
of the categories enumerated above. 





[25] (1922), 31 C.L.R. 394. 
[26] (1954), 92 C.L.R. 424. 
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CASE NOTE 


Sale of shares and rights of pre-emption 


Specific performance — agreement to purchase shares — pre- 
emptive provisions in Articles of Association—want of mutuality. 


The present case concerned an action by a shareholder in 
a private company for specific performance of an agreement 
for the purchase of his shares by the appellant. The Articles of 
Association inter alia prohibited members from selling or trans- 
ferring their shares unless and until the rights of pre-emption 
contained in the articles were exhausted. They went on to 
require every member desiring to sell or transfer his shares 
to give notice in writing to the directors, who were then con- 
stituted agents of the person giving such notice for the sale 
of the shares to any member of the company or any other 
person approved by the directors in their absolute discretion. 
The respondent gave notice to the directors on the day the 
action was being heard and on the same day the directors 
approved the proposed transfer to the appellant. 


The New Zealand Court of Appeal held that the agreement 
between the appellant and the respondent, though in breach 
of the Articles, was not void ab initio and it was competent for 
the directors to regularize the transaction. CLEARY and HUTCHI- 
SON, JJ., pointed out that it was unreasonable to say that an 
agreement to sell shares, though made with knowledge of pre- 
emptive articles, could not be enforced if all the shareholders 
or directors, as the case may be, who had rights under the 
articles consented to the transaction. They could clearly do 
so before an agreement was entered into and rights arising 
under articles being contractual in nature they should also be 
able to do so afterwards. The purpose of pre-emptive provisions 
in articles was to restrict the power of a shareholder to dispose 
of his shares until such provisions had been complied with and 
exhausted. This purpose could be achieved and the rights of 
the company and the shareholders secured without holding that 
an agreement made in breach of the articles was void and 
incapable of subsequent regularization. 


The judges declared that making an agreement in breach 
of the articles gave rise to a right of the company to enforce 
compliance with the articles and, perhaps, as well to a right 
on the part of any shareholder entitled under the pre-emptive 
provisions to have the shares offered to him. But as between 
the parties to the agreement it was not a nullity and could be 
regularized by the consent of the persons entitled whether the 
directors or shareholders as the case may be. 


The members of the Court also rejected the defence of non- 
mutuality, namely, the inability of the plaintiff to show a title 
to the subject matter of the sale. GRESSON, P. pointed out that 
such a defence could not be successful where both parties were 
equally subject to provisions restricting the sale or disposal of 
shares which each party must be deemed to have recognized 
as an essential element in the sale and where the purchaser has 
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not at any time attempted to repudiate the contract on the 
ground of non-compliance with the restrictive condition. The 
question of mutuality was immaterial where both parties 
entered into a contract with awareness of the Articles of Associ- 
ation and what was required under them. Both parties knew 
that the undertaking in the contract could not be carried out 
without the consent of third parties and if such consent was 
given within a reasonable time want of mutuality at the time 
the contract was made could be no objection to its performance. 


In the circumstances of the present case the respondent’s 
delay in giving the required notice to the directors was held to 
be no bar to a decree of specific performance. It may also be 
mentioned that GRESSON, P. stated obiter that where the 
articles contained an express restriction on only transfer, and 
not on both transfer and sale of shares, the position may be 
that on a sale by a shareholder, without compliance with the 
provisions of the articles restricting transfer, the purchaser 
becomes their equitable owner although a mortgagee of the 
shares may not be entitled to sell the equitable interest. 


Lyle and Scott Ltd. v. Scott’s Trustees, [1959] A.C. 763 
(H.L.) distinguished. Blackburn Union v. Brooks (1877), 26 
W.R. 59 and Wylson v. Dunn (1887), 34 Ch. D. 569 followed. 

Gold v. Penney, [1960] N.Z.L.R. 10382. 
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